goal of the interrogator may be quite different and the subject's psychological "set" (or attitude) and responses correspondingly affected. The first reported attempt to use drugs in criminal interrogation stemmed from observations of a mild type of anesthesia known as "twilight sleep" used in obstetrical practice. In 1922, Dr. Robert House, a Texas physician who had used scopolamine as an anesthetic in obstetrical cases and had observed that women frequently made extremely candid and uninhibited statements, injected this drug into two convicted criminals in the Dallas County Jail and interviewed them. He established to his satisfaction that they were innocent.7
One of the medical authors has employed sodium amytal in investigating the personalities of men accused of various civilian and military anti-social acts. These subjects ranged, diagnostically, from character disorders and neuroses to psychoses. Their acts included mild delinquency as well as murder. Rarely could the information obtained under the influence of the drug be interpreted directly in the light of its manifest content. It was useful only when integrated into the fabric of the patient's conflictual tendencies and anxieties. The verbalized material was valued neither as representative of proven deeds nor as demonstrated facts, but simply as psychological datameaningful and helpful only in the context of the clinician's knowledge of the patient.
One study,8 conducted by faculty members of the Yale Department of Psychiatry and Yale Law School, attempted to determine whether subjects could maintain artificial lies in a sodium amytal interview. Nine subjects were selected at random from a volunteer group of university students and professional persons. Before drugs were administered the subjects revealed shameful and guilt-producing incidents of their past and were then requested to invent false self-protective stories about these incidents. Thereafter they were given sodium amytal intravenously, and a second experimenter tried to prove the falsity of the "cover story" while the subject attempted to maintain his lies. The results, though not definitive, indicated that "normal" individuals (i.e., persons who perform adequately in their various functions, have good defenses and no highly pathological characteristics) are less likely to confess. "Neurotics" are more likely to break down and, what is of equal importance, to substitute fantasy for truth. These fantasies were understandable only in the light of an intimate knowledge of the subject's un- conscious processes. Like dreams and day dreams, they tended to have a highly symbolic character. It was the neurotic individual, therefore, and especially the person with strong feelings of depression, guilt, and anxiety, who confessed under sodium amytal. These persons, with strong unconscious, self-punitive tendencies (moral masochists, potential and actual depressives) not only tended to confess more easily but even to confess to crimes never actually committed.
The obvious and subtle manifestations of the subject's pre-narcoanalysis relationship with the doctor remain operative after drugs are given. Besides reducing anxiety, the drugs facilitate temporary regression to less mature levels of personality integration and identification with the interrogator. This may be evidenced by increased suggestibility. However, when the subject is resistive the reduction of anxiety and facilitation of regression and identification may be less prominent, especially when the drug is administered by a person who might be considered an adversary.
The conclusions drawn from these two studies are supported by the results of other research projects. For example, careful investigation has shown that in therapy the psychological processes of repression, dissociation, and synthesis operate while the patient is under the influence of drugs.9 An analysis of confessions obtained during narcoanalysis found that fantasies and delusions which frequently could not be distinguished from reality significantly limited the credibility of the statements.l0 A study of malingering soldiers found that they persisted in their negativistic attitudes and remained uncommunicative while under drugs."
In summary, experimental and clinical findings indicate that only individuals who have conscious and unconscious reasons for doing so are inclined to confess and yield to interrogation under drug influence. On the other hand, some are able to withhold information and some, especially character neurotics, are able to lie. Others are so suggestible they will describe, in response to suggestive questioning, behavior which never in fact occurred. Notwithstanding these limitations, a drug induced interview may be a valuable adjunct to an otherwise thorough psychiatric examination. In some instances it may enable a psychiatrist to ascertain more quickly the depth and type of mental illness. But drugs are not "truth sera." They lessen inhibitions to verbalization and stimulate unrepressed expression not only of fact but of fancy and suggestion as well. Thus the material produced is not "truth" in the sense that it conforms to empirical fact. Finally, it is most important to realize that the conduct of the interrogation and the analysis of its verbal The preceding section has considered the medical aspects of narcoanalysis and has attempted to evaluate the technique in terms of present scientific knowledge. The courts make ever-increasing use of the results of scientific research and experience. But it is well established that before a scientific discovery or technique is entitled to judicial recognition it must have passed from the experimental to the demonstrative stage by gaining "general acceptance in the particular field in which it belongs."'3 And, assuming judicial recognition of reliability, questions may arise as to limitations upon its use. This is particularly true of narcoanalysis. Not only is it necessary to consider the reliability of the results but several of the exclusionary rules of evidence obtrude and demand attention. But beyond that, the technique sharply raises pungent questions of law, science, policy, and professional ethics which spring from the constitutional privilege against self-incrimination and the statutory physician-patient privilege. And as a "brooding omnipresence" is the gradually emerging and increasingly challenging problem of the extent to which privacy shall be invaded as truth-extracting procedures of high reliability are developed.
From the standpoint of the criminologist, narcoanalysis has the following present and potential uses, which are listed here without the expression of any value judgment:
1. As an adjunct useful to a qualified psychiatrist who makes a full examination of personality structure for any one of the following purposes: (a) Determination of the capacity of an accused to stand trial (present sanity), or of the legal responsibility of an accused at the time of the alleged criminal act (sanity, irresistible impulse, partial responsibility); (b) Determination as to whether a person should be committed to an institution for the custody and treatment of the insane or mentally ill; (c) Determination as to whether a person should be indefinitely committed to either a hospital-type or correctional-type institution under a law permitting commitment of "psychopathic," "psychopathic sex," or "psychiatrically deviate" offenders; (c) To extract other evidence or clues usable against the subject or others;
3. As a primary procedure used by any unqualified person for any of the purposes listed under "1" and "2," above;
4. As a sole procedure, c.g., when the transcript of statements made under narcoanalysis is offered in evidence as such for any of the foregoing purposes;
5. As a coercive threat, e.g., where a witness may be deterred from contesting a proceeding or testifying voluntarily because submission to narcoanalysis is attached as a condition to his testifying; 6. As a prevalent and accepted practice, the existence of which may automatically tend to discredit the testimony of any accused who rejects a challenge to submit to narcoanalysis (much as the claim of innocence of of an accused who fails to take the stand and testify fully tends to be discredited today).
14. During World War II the OSS Assessment School developed a system of procedures for revealing the personality structure of OSS recruits. It is not clear whether narcoanalysis was included. Donovan & Jones, Program for a Democratic Counter Attack to Communist Penetration of Government Service, 58 YALE L.J. 1211, 1238 (1949). These authors suggest that the President appoint a commission to review the loyalty program and examine into the feasibility of using similar techniques in screening Government employees.
It is apparent that this enumeration of present and possible uses of narcoanalysis presents problems of law and policy which overlap. Some of the problems are new and discrete. Others are facets of older and larger questions such as the conditions under which psychiatric evidence, with or without narcoanalysis, should be considered by a fact-finder. Although problems of the latter sort should be considered in a larger context than narcoanalysis alone, the development of this technique has made more acute and pressing the need for an appraisal and evaluation of evidential doctrines like the opinion rule. For these reasons, the present and potential uses of narcoanalysis will be discussed under the following broad headings: Voluntary narcoanalysis to show insanity; Voluntary narcoanaylsis to establish innocence; Effect of stipulation upon admissibility; Involuntary narcoanalysis to show sanity; Narcoanalysis to establish guilt; and Material witnesses.
Voluntary Narcoanalysis to Show Insanity
When a psychiatrist testifies in court as an expert he is required to support his opinion by stating the facts upon which it is based. There is a conflict whether the data must be elicited from him before he expresses his opinion or whether it may be left to the cross-examiner.15 And if his opinion is based on a hypothetical question the premises must be derived from facts in evidence.16 Narcoanalysis, as has been shown, is frequently a useful diagnostic adjunct. Suppose that the defendant's psychiatrist has interviewed him while the defendant was under drugs and that the expert's opinion regarding mental illness is based in part upon the narcoanalysis. Should he be permitted to express his opinion? This problem was presented recently to the New York Court of Appeals in People v. Ford.17 The defendant had been convicted of first degree murder. Neither of the two defense psychiatrists believed the defendant legally insane but both thought, as did the psychiatrists called by the prosecution, that he was a "psychopathic personality." Thus the defense was "partial insanity," i.e., incapacity to premeditate or deliberate. One of the defense psychiatrists had interviewed the defendant on three different occasions. He was permitted to testify concerning his observations at the first and third interview but not the second. At the first interview the defendant had told a rambling and incredible story. At the second interview the psychiatrist injected sodium amytal and conducted a two-hour examination. The third interview apparently covered the material gleaned from the second. The trial judge excluded testimony regarding the second interview on the ground of lack of precedent. On appeal the defendant's conviction was affirmed by a divided court. Since the majority entered only a per curiam opinion the basis for decision is not dear. But from the briefs and the dissent of Judge Desmond, it appears that the majority considered the results of drug-induced interviews as insufficiently reliable to be admissible in evidence. Judge Desmond attacked this assumption as follows: "But whether the courts, or the cases, approve of sodium amytal testing was not the point at all. This psychiatrist, after showing his own qualifications and extensive experience, had described the test as a valid one in common use. Having thus established himself as one whose opinion was acceptable, he was entitled to give, and defendant was entitled to put before the jury, the facts on which that opinion was based."18
The position of this dissent is preferable. Although the material so obtained is, without competent interpretation, unreliable, and although even expert interpretation without an otherwise complete psychiatric examination (including a comprehensive case history) would be of doubtful value, a psychiatrist may be aided in his diagnosis of mental disorder by a drug-induced interview. For this reason a properly qualified psychiatrist who has made an otherwise full examination of the subject should be permitted to "interpret" and "take into account" the results of an interview under drugs in.the process of evaluating a defendant's mental condition. Furthermore, when testifying as an expert he should be permitted to adduce this material as data upon which his opinion is based unless there are other evidential rules that exclude.
Some of the decisions have referred to drug-induced statements as "hearsay and self-serving."19 Inasmuch as this assertion is put forth as a conclusion without any analysis it is little more than a vituperative epithet concealing the more basic objection that the tests have not as yet attained the scientific recognition needed to justify the admission of expert testimony based on the results of the tests. But the basic objection should be made articulate and the hearsay excrescence removed. Not only does the hearsay rationale have an unjustifiably obstructive effect in situations such as the Ford case where the expert should be permitted to take the test results into account, but it may prevent future judicial recognition of new techniques of drug administration and examination or of the results of new drugs.
The "hearsay and self-serving" ritual should be discarded for a number of other reasons. First of all, there is no special principle of evidence excluding "self-serving" declarations. Suppose an accused who has voluntarily submitted to an examination under drugs desires to offer the results to establish that he is innocent, i.e., that he did not commit the act, rather than to show lack of responsibility. Considering the present state of scientific knowledge, as developed in the medical section of this article, a transcript of the interview should definitely not be admissible in evidence. Only the most sanguine of the clinical investigators, unaware of the psychological complexities of material produced under the influence of drugs, have automatically accepted this material as "truth." Furthermore, utterances made while under drugs are frequently thick, mumbling, and disconnected. Both judge and jury would be at a loss to evaluate the material. Here again, the courts invoke the hearsay rule and exclude.25 This is not only unnecessary but delusive. The unreliability of the results and the lack of expert interpretation are sufficient reasons for exclusion. And even should drugs or experimental techniques be developed which assure the trustworthiness of drug-induced statements offered as truth, the hearsay rule would not inexorably exclude. Indeed, the reason for the rule would no longer exist. Although each of the numerous exceptions to the hearsay rule rests on some special ground, certain general notions underlie them all. One is that some special situation exists which diminishes the risk of untrustworthiness to such an extent that cross-examination can safely be relinquished.2 In other words, the reliability of the test results becomes, by hypothesis, a substitute for the lack of cross-examination.
Even though the statements made under drugs should not, standing alone, be admissible evidence of innocence, should an expert who has made an otherwise full examination be permitted to consider the statements and testify that it is improbable that the defendant committed the act charged? A defendant is always entitled to call character witnesses-one traditionally accepted method of adducing support for the proposition that he does not have a personality structure consistent with the commission of the offense alleged.27 Psychiatric examination (whether drugs are used or not) is simply anotherand presumably much more reliable-way of inquiring into personality structure for the same purpose. But the few appellate decisions on the point have excluded, either on the ground of unreliability or on the ground of hearsay.28 On the other hand, a few trial courts have allowed accounts of druginduced examinations to be presented by a defendant's medical witnesses.29
The same reasons which render the grounds of unreliability and hearsay untenable when the expert testifies as to sanity should likewise eliminate them as objections when the expert offers to testify as to the personality structure of an accused. But, is the opinion rule a bar to admissibility? Two aspects of this rule might be raised in objection. A substantial number of courts have held that a witness is not permitted to give his opinion upon an "ultimate fact in issue." It is said that such testimony "usurps the functions" or "invades the province" of the jury. Following this view, it could be argued that the testimony of an expert regarding the personality structure of the defendant would be an expression of opinion upon the crux of the whole case, namely, that the defendant is innocent. But this argument proves too much. First of all, the expert is doing no more than any other character witness does in a more indirect way. An ordinary character witness may testify to the defendant's reputation in connection with the specific trait relating to the act charged. From his testimony the jury is expected to infer the defendant's disposition for the particular trait. This inference then affords the immediate basis of a second inference as to conduct, i.e., the probability or improbability that defendant did the act charged. On the other hand, when the expert testifies to the defendant's personality structure there is only one inference to be drawn, the first being eliminated.30 Nor is the expert attempting to "usurp" the jury's function. In fact, he could not do so if he desired. The jury may still reject his opinion.31 Furthermore, courts fail to apply the "ultimate issue" doctrine with consistency. They disregard it without explanation when value, sanity, handwriting, intoxication, and paternity are in issue.32 The criterion governing the propriety of expert testimony or of experiments bearing on a question in issue should be whether or not they might help the jury to ascertain the truth, whether the controverted matter be the ultimate fact or some minor evidential fact.38 Another feature of the opinion rule that might be urged against the admissibility of expert opinion regarding the character of a defendant is the doctrine that personal knowledge and belief of a witness to character is inadmissible, that community-reputation is all that will be received. This limitation upon the use of character evidence should be abandoned for a number of reasons. It is contrary to the orthodox practice of the common law and has been vigorously condemned by most commentators.34 And some courts have departed from it, as will be shown, in the analogous situation where an attempt is made to impeach the character of a witness by admitting expert evaluation of a witness' character for veracity. There is no reason why a corresponding relaxation should not be recognized when, through experts, an accused invokes his own good character to evidence the improbability that he committed the act charged.
Effect of Stipulation Upon Admissibility
Suppose that the defense and prosecution enter into a stipulation that the defendant shall undergo examination, including narcoanalysis, by a designated psychiatrist, and that the results shall be admitted in evidence without objection on the part of the party adversely affected. The question of admissibility presented is similar to that which has arisen with respect to lie-detectors. The results of lie-detector tests have usually been admitted in civil cases by stipula- of the privilege against self-incrimination. Careful analysis is infrequent, the courts being more often influenced by considerations of expediency.42 However, either one of two theories would support the results reached. First, the privilege protects an accused from supplying any testimonial link in the chain of evidence necessary to show that he committed the crime in question. But it has no application to an investigation of his mental responsibility at the time the act was committed. This question does not necessitate an inquiry as to guilt or innocence. A psychiatrist may on occasion be able to make a satisfactory examination on the issue of mental disease without mentioning the crime in question. Of course, if an accused were required to discuss the crime itself, then the privilege would probably be applicable since the statements made by him would be equivalent to those made under testimonial compulsion. 43 Another theory supporting the admissibility of these psychiatric examinations is that the accused by interposing the defense of insanity thereby waives any immunity he otherwise may have had. This, of course, is broader than the first theory. In People v. Esposito,44 the defendants had pleaded insanity and the trial judge had committed them to a mental institution for examination. As part of their psychiatric examination the defendants were injected with metrazol and sodium amytal. The report of the examination disclosed that the defendants were sane and that they were malingering. At their trial, defendants objected to the testimony of the psychiatrist in so far as it was based on the reactions of the defendants while subject to the drugs and on information obtained from them while under drug influence; one of the defendants' grounds was that their privilege against self-incrimination was violated. In approving the admissibility of the testimony of the psychiatrist, the New York Court of Appeals discussed the problem as follows: "The drugs used were metrazol and sodium amytal. There was evidence that those drugs are frequently used in psychiatric examinations. We have reached the conclusion after due consideration that the injection of those drugs and the receipt of the testimony violated no rights of the defendants under the circumstances presented by this record. The drugs were administered for the purpose of removing defendants' inhibitions because the doctors suspected that they were shamming and malingering. One doctor testified that the symptoms exhibited by the defendants did not fit into 'any pattern that you know of, any form of psychosis' and that 'they Since they desired to present their claims that they were not legally responsible for their acts because of mental defect they were subject to the use of methods set up objectively by the medical profession for the proper determination of such claims. Courts, under the circumstances presented here, may not control the methods which have been determined by the medical profession to be proper means for discovering or treating mental diseases. "As to the claimed violation of constitutional immunity from selfcrimination, we do not pass upon the question whether testimony of the examining and observing psychiatrists was admissible to establish a confession of guilt or admissions evidencing guilt while the defendants were subject to the influence of the drugs which had been administered to them. We are not now prepared in view of the record presented here and of present medical knowledge and experimentation disclosed therein, to hold that such testimony is competent. The questions asked in this instance were quite evidently for the purpose, among others, of determining whether the defendants were capable of understanding the proceedings and of making their defense. Neither confessions of guilt nor admissions evidencing guilt were elicited. There was, therefore, no error committed."45
Nor is the physician-patient privilege applicable. As pointed out before, it applies only when the physician has been consulted in his professional capacity with a view to curative treatment. For this reason, it is usually held that the privilege does not protect statements made to a physician appointed by the court 46 were under arrest on suspicion of murder, of which three were also suspected of, or charged with, sex offenses; the two other subjects were charged with armed robbery. The crimes had been committed from 4 days to 28 years prior to study. All suspects steadfastly asserted innocence. They had been subjected to lie-detector interrogation and, where circumstances permitted, had been given psychological evaluation tests. It is interesting to note that in every case the conclusions drawn from the lie-detector examinations substantiated those later obtained from narcoanalysis. These results were as follows:
"In our series of ten cases confessions of guilt were obtained from three. These were fully acknowledged and elaborated upon by the subjects the following day. The other seven subjects divulged a sufficient amount of new material withheld from previous investigators, and conducted themselves in a manner to convince the authorities of their innocence. In most of these cases subsequent police investigation has now substantiated their claim."55
In view of the inadmissibility of the results of narcoanalysis generally,
what is the legal status of confessions, admissions, and other evidence obtained in consequence of its use? This question is highly pertinent, for the authorities undoubtedly will continue to experiment with drugs and to use them to induce statements with two purposes in mind. First, to uncover important clues that will lead to admissible evidence or will convince investigators of the guilt or innocence of the suspect and thus narrow the investigation.56 Second, to bring about an admission of guilt with which the suspect can be confronted and a confession obtained.
Matthews, Narco-Analysis for Criminal Interrogation, 70 THE JOURNAL-LANCET (NEW SERuES) 283, 287-8 (1950). The technique of administration and interview is described as follows:
"The technique of questioning varied in each case according to what was known about the patient's personality through history and interview, the seriousness of the legal charges, the patient's attitude under narco-analysis and his rapport with the investigators. In the beginning the questions were directed at establishing the identity of the patient and associating him with the scene of the crime and the space of time involved. As the desired plane of anesthesia was approached, the questions were more skillfully worded and pointed. Key questions were reworded when it was obvious that the patient was withholding the truth, and the fact of a given denial was quickly passed over and ignored. At times it was necessary to check the facts obtained by reference to the police authorities who accompanied the patient, because there was no other way for the examiner to distinguish truth from fantasy. Persistent careful questioning reduced the ambiguities, but did not eliminate them entirely . . . our patients could sometimes lie and their reasoning powers were sometimes present though much distorted. When the examination followed many weeks, sometimes years, of intensive questioning and investigation, it was much more difficult to evade the defenses. The best results were obtained when the In Pinter v. State,59 the officers taking the defendant to jail discussed the lie-detector and referred to its as "a machine that would read your mind." At his trial, the defendant claimed that this conversation "scared" him into a confession, thus rendering it incompetent because unduly influenced. Although there had not been a direct threat of a lie-detector test, the language of the Mississippi Supreme Court is broad enough to admit a confession induced by such a threat: "It would seem that his fear was not of the machine but of its capacity to elicit truth. It was therefore a fear of the truth and its consequences. A desire to anticipate, by voluntary disclosure, the supposed revelations of a 'lie detector' has its origin in the mind and conscience of the defendant, and is not an 'undue influence.' "80
In Commonwealth v. Hipple,61 the defendant had been told when a liedetector was placed upon his arm that "you can lie to us but you cannot lie to this machine." Believing that he had betrayed himself, he thereafter confessed to a murder. The admissibility of the confession was upheld by the Pennsylvania Supreme Court. Since no promises, force, or threats had been employed, the mere use of the instrument did not render the confession inadmissible. Furthermore, a "confession procured by a trick or artifice, not calculated to produce an untruth, is never vitiated thereby."62 However, when a suspect is forcibly subjected to a lie-detector and, while still under duress, confesses, the confession will be excluded. If a defendant proposes to testify on his own behalf at trial, should submission to a narcoanalysis experiment ever be required as a condition, with an understanding that the results may be used for or against him depending on the outcome? At common law a defendant in a criminal prosecution was not a competent witness in his own behalf. Only within the past one hundred years has the disability been removed. Now, while a defendant cannot be compelled to be a witness, he is, if he so desires, entitled to be sworn as a witness and to testify in his own behalf.78 It is arguable that if competency to testify is a creature of statutes, conditions can be attached to the privilege of testifying. To make narcoanalysis a prerequisite, however, would be indefensible. By taking the stand and testifying in his own behalf a defendant does, to be sure, waive his privilege against answering incriminating questions under oath. The waiver rule, however, contemplates a defendant who is conscious and in possession of his faculties, with benefit of counsel to protect him from inadmissible forms of cross-examination and to repair misleading impressions produced on cross-examination by further questioning on re-direct examination. The only form of coercion authorized as a consequence of waiver has been the power of the court to order the defendant to answer proper cross-examination under penalty of having his direct testimony stricken and being held in contempt.
Suppose that defendant has already put in evidence the results of a narcoanalytic experiment conducted at his own instigation? Should he then be 
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considered to have opened the door fully to a second narcoanalytic experiment pursuant to court order? In the absence of precedent the answer can only be speculative, but it is conceivable that a court might so hold.79
Material Witnesses
Judicial resort to psychiatric examination and other scientific procedures for testing the veracity of key material witnesses in order to avert miscarriages of justice in criminal proceedings offers intriguing possibilities.80 It is elementary that a witness to be competent must have a minimal capacity to observe, recollect, and narrate. At the voir dire examination on the question of competency, the judge is not bound by the ordinary rules of evidence and has full discretion to use any available aids, such as mental and psychological tests.81 The modern tendency is to permit a mentally disordered witness to testify at trial, leaving the defect in question to have whatever weight it deserves as discrediting his powers of observation, recollection, or communication.82 This relaxation of competency requirements has increased the need for psychiatric evaluation of a personality-disordered key witness. Judicial obstructionism has taken two different forms. First, some courts, applying the traditional methods of character impeachment, have limited evidence to the reputation of the witness as evidenced by community judgment 83 or, in a few jurisdictions, to particular instances of misconduct.84 But these methods, which have no bearing on defective organic capacity or personality structure, should not limit the use of expert testimony in evaluating the testimony of a "Since the theory of this evidence is that any defect of capacity, insufficient to exclude, and yet involving less than the normal testimonial capacity, should legitimately discredit the witness, carrying whatever weight it may have in a given case, the only proper limit upon such evidence would seem to . Admittedly, the dividing line between truth and untruth is a shadowy one. It is debatable whether psychology and psychiatry have progressed to the point where they are able (with or without narcoanalysis) to establish the truth or falsity of testimony. A recent appraisal is as follows: "Admittedly, categorical opinions about the truth of evidence can be given only rarely. And in simple, uncomplicated situations little or no assistance could be expected. But with the more complex problems, which involve the uncontrolled fantasy formation and suggestibility of childhood, the suggestibility and unreliability of the intellectually defective and the demented, the hallucinations and delusions of the psychotic, the irresponsibility of the true psychopath, the confabulations of patients with organic brain disorders, and the unreliability of hysterics, real help could often be obtained."9?
And it may be added that here as well as when insanity is the issue, narcoanalysis accompanying a complete and thorough examination is an important and valuable diagnostic adjunct.
If a witness agrees to submit to narcoanalysis the problem for the court is about the same as that posed by a defense offer of a voluntary narcoanalytic experiment on the defendant. If the witness does not consent several difficulties arise. The full potentialities of psychiatric evaluation can not be realized unless the diagnosis is based upon a full clinical examination. Therefore, to provide juries or courts with maximum psychiatric assistance there should be a clinical examination by a court-appointed psychiatrist upon a reasonable showing that a key material witness may be suffering from a mental illness likely to affect his credibility. Do courts have this power? If the competency of a witness is attacked, the judge certainly has power to appoint psychiatrists to examine the witness. His authority to do so stems either from his inherent power to summon witnesses 91 or from statutes or rules confirming his authority to call experts.92 The voir dire may thus serve as a procedural device for obtaining a clinical diagnosis which will later be available for impeachment purposes.93 But suppose the court finds a witness competent without clinical psychiatric examination; is there any way to get a clinicial examination where impeachment is the objective? Although it is doubtful whether a court has power to order a psychiatric examination for impeachment purposes alone, the court may be willing to accomplish this result by invoking its power to determine competency, even though the witness 2d 541 (1945) , the defendant made a motion at the beginning of the trial for a court order requiring all witnesses in the case to be required to give their testimony while strapped to a lie-detector. In holding that the trial court properly denied the motion the Missouri Supreme Court stated: "In our opinion the day has not come when all the witnesses in a case can be subjected to such inquisitorial and deceptive tests (or to drugs like scopolamine, or to hypnotism) without their consent. Furthermore, such dramatics before the jury would distract them and impede the trial-this latter also because it is necessary for the inquisitor to ask both harmless, irrelevant and 'hot' questions in order to bring out the contrast in the witness' emotional responses. No doubt the lie-detector is useful in the investigation of crime, and may point to evidence which is competent; but it has no place in the court room. , where the trial court had suggested that both the complaining witness and the defendant submit to a lie-detector, the Kansas Supreme Court indicated that it would be more reluctant to admit the test results on a witness than on a defendant: "Consider the situation in the instant case. Two men were involved. One was a defendant on trial. The other was merely a witness and under no such emotional strain. Can it be said that with such wholly different mental states existing, the tests would be equally fair? Must the jury be asked to consider and weigh such intangible and elusive elements?" havior manifested under drug influence varies with the physiological tolerance of the subject, his personality structure, his "set" or attitude at that time, and the immediate stimuli impinging upon him. Generally, relaxation is facilitated, verbalization is less inhibited, and there is freer expression of fact -as well as of fancy and suggestion. In some cases correct information may be withheld or distorted and, in others, erroneous data elicited through suggestion. Nevertheless, narcoanalysis when correctly used may enable the psychiatrist to probe more deeply and quickly into the psychological characteristics of the subject. For these reasons, the results should not be regarded by the psychiatrist as "truth" but simply as clinical data to be integrated with and interpreted in the light of what is known concerning the dynamics of the subject's conflictual anxieties, motivations, and behavioral tendencies.
GUTTMACHER & WEIHOFEN, PSYCHIATRY AND THE LAW 365 (1952
Thus the bare results of an interview under the influence of drugs should not, standing alone, be considered a valid and reliable indicator of the facts. As a sole procedure, narcoanalysis is not sufficiently reliable. And where the drug-induced interview is a primary procedure and an otherwise full examination of the subject's personality structure is lacking, the results should not be considered; narcoanalysis should only be used as an adjunctive or auxiliary technique. On the other hand, when the subject has submitted voluntarily, after advice of counsel, to a thorough examination by a psychiatrist of his own choosing, the psychiatrist should be permitted to take the results of a drug-induced interview into account as data in forming an opinion about the subject's mental condition and personality structure. So limited, the results have acquired enough reliability in the field of medical psychology to be recognized as bases for an expert opinion. And where the subject has submitted voluntarily there is no question of self-incrimination or the physician-patient privilege, and the hearsay rule is inapplicable.
Under no circumstances should a suspect or material witness undergo narcoanalysis while in police custody unless he has consulted counsel of his own choice, thereafter competently and intelligently consented, and counsel is permitted to be present at the interview. Otherwise the dangers of abuse and violation of individual privacy while in police custody are so great as to overcome the usual counter arguments that police investigation will unduly be hampered. For the uncounseled person in police custody, the line between voluntary and involuntary submission is so tenuous as to be incapable of administration.
To protect a suspect or witness from drug interrogation while in police custody the courts should devise controls such as the following:
1. Discard the dichotomy between involuntary admissions and involuntary confessions and declare both inadmissible.
2. Recognize and apply the "fruit of the poisonous tree" doctrine to prevent the use of drugs to obtain clues and leads.
If a court thinks it advisable in a situation where the law so permits to order a defendant or key witness to submit to a full psychiatric examination, the psychiatrist should be permitted to use narcoanalysis. However, he should be required, if he finds that a drug interview would aid his diagnosis, to obtain a specific court order authorizing narcoanalysis.96 And the court should authorize this procedure only if convinced that the defendant or key witness is willing to submit or-in the case of a defendant-has waived as in the Esposito case. 97 We have suggested that circumstances may justify narcoanalytic examination of a key material witness in a criminal proceeding. And by criminal proceeding we mean any proceeding-whether judicial, executive, or administrative-where severe sanctions that are "punitive" in fact may be imposed. But the possibility of impeaching as well as corroborating witnesses, other than key witnesses in criminal proceedings, by the method under discussion raises delicate policy questions. Should every witness who appears in any type of proceeding-however inconsequential the proceeding or the impact of his testimony from the point of view of the community at large-face this type of invasion of his privacy? Presumably not, according to Anglo-American tradition; and if this tradition is worth retaining, what are the appropriate limiting criteria? This question is but a part-perhaps one of the more acute parts-of the larger problem of the conditions under which character impeachment and psychiatric impeachment or disqualification of a non-key witness should be permitted. The question obtrudes itself here, but we feel that its attempted resolution requires an exploration of other issues and other considerations in a broader context than that of narcoanalysis alone.
A "transcript" of drug-induced material may take the form of a recording, a stenographic report of the interview, or the testimony of the interviewing psychiatrist or anyone else who was present. To what extent should the transcript's disclosure be permitted in the specific proceeding in connection with which narcoanalysis occurred? If the narcoanlysis was not lawfully ordered or if the subject did not voluntarily submit, any disclosure without the subject's consent or request (as, for example, if he sought it by way of discovery before trial or on cross-examination of the psychiatrist) should be deemed a violation of the privilege against self-incrimination. On the other hand, if the subject voluntarily submitted to narcoanalysis or if it was conducted pursuant to court order, the court should permit only such disclosure as it considers necessary to permit a fair testing of the psychiatrist's opinion by cross-examining counsel. has already been said of the unreliability of statements made under narcoanalysis, whether self-serving or disserving on their face, suggests not only that they should be inadmissible as independent evidence in the original proceeding, but a fortiori should not be admissible in other proceedings brought for other purposes. And the contempt power and an adjustment of the law governing libel and slander should also be considered as devices for controlling the subsequent use of drug-induced statements disclosed in the original proceeding.
As the use of narcoanalysis becomes more general and its potentialities more widely understood, we shall be faced with additional problems: should comment on and the drawing of any adverse inferences from the failure of an accused to submit to narcoanalysis be permitted or effectively prohibited; and, if comment and inference are permitted, should they be restricted to certain types of proceedings? The issue, of course, arises and will arise only in regard to suspects who are already in the community's clutches and subject to its array of investigative procedures and resources. We can but express the hope that the day may never arrive when the community will feel so impotent vis a vis suspects as to permit this type of comment and inference.98
Concentration on judicial recognition and control of narcoanalysis should not mask the urgent fact-true here as elsewhere in criminal law and administration-that officials operating at the police or investigative level must be sensitive to, and aware of, the disturbing challenges posed by developments in the use of drugs. By modernizing the rules of evidence the courts can accord recognition to advances in medical science, although some lag is to be expected and perhaps to be desired. And, though recognized, the use of drugs can be controlled so as to preclude judicial tolerance of possible abuses -misinterpretation of drug-induced statements and invasions of privacy through involuntary narcoanalysis. But criminal investigators and prosecutors are in a position to stigmatize this procedure if they abuse it. They are also in a position, if overzealous or misinformed, to escape judicial restraints by extra-judicial coercion of suspects or by basing crucial administrative decisions on the results of improper drug administration. Those whose business it is to participate in the infliction of criminal sanctions may find narcoanalysis a helpful adjunct, an adjunct, however, which must be both mastered and controlled if we are to honor our belief in the dignity of the individual. we are inclined to feel that amytal has a greater therapeutic effect than this latter drug. Methedrine, we feel, is a very important addition to the use of narcoanalysis.
I would like to touch briefly on the pre-trial case. We are receiving an increasing number of such referrals, both from the courts and from the patient's attorney, to do amytal studies pre-trial. This puts us in a serious dilemma because, as psychiatrists, we try to avoid the issue of guilt and innocence. Nevertheless we have had occasions to use such interviews prior to trial. On one occasion consent was obtained from the prosecutor, the trial judge; the defense attorney, and the patient. Interestingly enough, the patient gave us material which would have resulted in a very long sentence. He also poured out psychological factors that gave us greater insight and afforded some possibility of some form of treatment. It was thus possible in this case to compromise the extreme demands of the prosecutor, on one hand, and the exonerating demands of the defendant's attorney, on the other, to the advantage both to the offender and society. However, as a rule in pre-trial cases we prefer to limit ourselves to the question of mental responsibility and the capacity of the patient to stand trial.
We are using amytal on institutional cases pre-parole, especially those with history of assault and homicidal trends. Amytal in certain cases releases the latent aggression and affords us a better idea of the potentialities of a given case.
In our hands the use of narcoanalysis is a very important technique and extremely useful from the diagnostic, prognostic, and therapeutic standpoint.
